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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

HONORABLE LARRY ALAN BURNS, JUDGE PRESIDING

UNITED STATES OF AMERICA,

PLAINTIFF,

Vs.

KYLE DUSTIN FOGGO,
BRENT ROGER WILKES,

BRENT ROGER WILKES,
JOHN THOMAS MICHAEL,

DEFENDANTS.

(1)
(2)

(1)
(2)

CASE NO. 07CR00329-LAB
07CRO0330-LAB

SAN DIEGO, CALIFORNIA
MARCH 19, 2007
11:00 A.M.
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APPEARANCES :
FOR THE GOVERNMENT:

FOR DEFENDANT FOGGO:

REPORTER'S TRANSCRIPT

PRETRIAL, CONFERENCE (1)
BOND HEARING (1,2)
PRETRIAL CONFERENCE (1,2)

FOR DEFENDANT WILKES:

KAREN P. HEWITT, U.S. ATTORNEY

BY: PHILLIP L.B. HALPERN, ESQ.
~ JASON A. FORGE, ESQ.
VALERIE CHY, ESOQ.

ASSISTANT U.S. ATTORNEYS

880 FRONT STREET

SAN DIEGO, CA. 92101

AKIN GUMP STRAUSS HAUER & FELD
BY: W. RANDOLPH TESLIK, ESQ.
ANDREW J. DOBER, ESQ.
1333 NEW HAMPSHIRE AVE., N.W.
WASHINGTON, DC 20036-1564

GERAGOS & GERAGOS

BY: MARK J. GERAGOS, ESQ.

350 SOUTH GRAND AVENUE, 39TH FL.
LOS ANGELES, CA. 90071
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CONTINUED APPEARANCES:

FOR DEFENDANT MICHAEL:

TELPHONIC APPEARANCE:

COURT REPORTER:

MCKENNA LONG & ALDRIDGE
BY: GARY K. BRUCKER, JR., ESQ.
750 B STREET, SUITE 3300
SAN DIEGO, CA 92101
-AND-
GOODWIN PROCTER
BY: DAVID B. PITOFSKY, ESQ.
YVONNE CHRISTOBICI, ESQ.
599 LEXINGTON AVENUE
NEW YORK, NY 10022

EVA OEMICK

OFFICIAL COURT REPORTER
UNITED STATES COURTHOUSE
940 FRONT STREET, STE. 2190
SAN DIEGO, CA 92101

TEL: (619) 615-3103
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SAN DIEGO, CALIFORNIA-MONDAY, MARCH 19, 2007-11:00 A.M.

THE CLERK: CALLING NO. 7 AND NO. 8 ON THE CALENDAR,
07CR00329, UNITED STATES OF AMERICA VERSUS KYLE FOGGO AND
BRENT ROGER WILKES; AND

07CR00330, UNITED STATES OF AMERICA VERSUS BRENT
WILKES AND JOHN THOMAS MICHAEIL.

IF ALL COUNSEL COULD PLEASE STATE THEIR APPEARANCE
FOR THE RECORD.

MR. HALPERN: GOOD MORNING, YOUR HONOR. PHIIL
HALPERN, JASON FORGE, AND VALERIE CHU FOR THE GOVERNMENT.

MR. GERAGOS: GOOD MORNING, YOUR HONOR.

MARK GERAGOS, G-E-R-A-G-0-S, FOR MR. WILKES.

THE COURT: GOOD MORNING.

MR. TESLIK: GOOD MORNING, YOUR HONOR. RANDOLPH
TESLIK AND ANDREW DOBER FOR MR. FOGGO.

THE COURT: GOOD MORNING.

MR. BRUCKER: GOOD MORNING, YOUR HONOR. GARY
BRUCKER OF MCKENNA LONG & ALDRIDGE SPECIALLY APPEARING ON
BEHALF OF JOHN MICHAEL.

MR. PITOFSKY: YOUR HONOR, THIS IS DAVID PITOFSKY ON
THE PHONE. I HAVE MY CLIENT, MR. MICHAEL, WITH ME. THANK YOU
FOR ALLOWING US TO APPEAR BY PHONE THIS MORNING.

THE COURT: YOU'RE WELCOME, MR. PITOFSKY.

MR. MICHAEL, YOU'RE ON AS WELL?

DEFENDANT MICHAEL: YES, SIR.

COMPUTER-AIDED TRANSCRIPTION




Case 3:07-cr-00329-LAB  Document 54-3  Filed 04/23/2007 Page 5 of 58

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: IF, AT ANY POINT, YOU CAN'T HEAR
SOMETHING THAT'S BEING SAID, INDICATE RIGHT AWAY AND I'LIL HAVE
IT REPEATED AND HAVE PEOPLE SPEAK INTO THE MIKE.

NOW, THE COURT-APPOINTED SECURITY OFFICER IS ALSO
HERE TODAY.

DO YOU WANT TO STATE YOUR APPEARANCE?

MR. LONDERGAN: JIM LONDERGAN, COURT SECURITY
OFFICER.

THE COURT: THANK YOU.

THERE ARE A NUMBER OF MATTERS BEFORE THE COURT.

THE COURT HAS CONVENED PRE-TRIAL CONFERENCE THAT IS
MANDATORY UNDER THE CIPA PROVISIONS. BEFORE WE GET TO THAT,
THOUGH, THERE WAS A DISPUTE -- I SIGNED A PROTECTIVE ORDER
THAT WAS SENT TO ME. IT WAS INDICATED IT WAS A JOINT MOTION.
I ASSUME THAT EVERYONE WAS ONBOARD. I'VE SINCE RECEIVED AN
OPPOSITION FROM bEFENDANT FOGGO JOINED IN BY DEFENDANT WILKES
THAT THEY WERE NOT ONBOARD, THAT THERE'S SOME PROVISIONS THAT
THEY DISPUTE OR THAT ARE CONTROVERSIAL.

I THINK WE SHOULD PROBABLY DEAL WITH THAT FIRST
SINCE I SIGNED THE INITIAL ORDER.

MR. HALPERN: I SPOKE WITH DEFENSE COUNSEL ARBOUT
THIS. TIT WAS INITIALLY, AS I INDICATED IN MY PAPERS, STYLED A
JOINT MOTION. THEY THOUGHT WAS IT WAS THE TERMS OF THE
AGREEMENT. IT TURNED OUT THERE WASN'T AN AGREEMENT ON THIS.

I CHECKED TO PUT THOSE IN THE MOVING PAPERS. I THINK I DID.

COMPUTER-AIDED TRANSCRIPTION
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AND WHEN THE COURT SIGNED IT RIGHT AWAY, BOTH DEFENSE COUNSEL
AND I HAD A DISCUSSION ABOUT IT WITH THE UNDERSTANDING THAT
PERHAPS THE COURT DID NOT RECOGNIZE THAT.

AND WITH PERMISSION, WE CONTACTED YOUR COURT CLERK.
WE HEARD THAT THERE WAS GOING TO BE A SUBSEQUENT HEARING. AND
IN THAT TIME, IT WAS OUR UNDERSTANDING THAT THE DEFENSE COULD,
IN FACT, RAISE THEIR OBJECTIONS, WHICH INITIALLY THERE WERE
TWO OF THEM, AND THEY ADDED ONE FURTHER ONE, WHICH HAS NOW
BEEN BRIEFED BY BOTH SIDES.

THE COURT: YOU WANT TO SPEAK TO THOSE? I'M
INCLINED TO MAKE THE PROVISIONS PARALLEL, MR. HALPERN.

DO THEY STILL HAVE THE -- WHAT DO THEY CALL IT,
STAFF PHONE?

MR. HALPERN: STU PHONES, YOUR HONOR. CLASSIFIED
PHONES .

THE COURT: DO YOU STILL HAVE THOSE? PRESUMARBLY,
YOU'RE USING THEM IN THIS CASE.

MR. HALPERN: ABSOLUTELY.

THE COURT: WHY WOULDN'T I JUST MAKE THE PROVISIONS
PARALLEL? THAT'S ONE OF THEIR OBJECTIONS, IS THAT TOP SECRET
CLEARANCES, THEY SAY, DON'T MATTER. THEY'RE GOING TO HAVE
THEM, TOO. I'M CONCERNED.

MR. MAC DOUGALL HAS ATTACHED EXHIBITS THAT SHOW THAT
SOMEBODY -- I DON'T KNOW WHO. I DON'T SUSPECT IT WAS THE

PROSECUTORS. BUT SOMEBODY IN CONNECTION WITH THE

COMPUTER-AIDED TRANSCRIPTION
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INVESTIGATION WAS FORECASTING THINGS ABOUT THE INVESTIGATION,
THE NATURE OF IT BEFORE THERE WAS AN INDICTMENT IN THE CASE.

I DON'T THINK I NEED TO GO ANY BROADER THAT THIS
CASE, BUT HE POINTS OUT THAT IT'S NOT UNHEARD OF THAT
SOMETIMES CONFIDENTIAL INFORMATION IS LEAKED BY THE VERY
GOVERNMENT THAT'S TRYING TO PROVIDE IT.

SO WHY NOT CURE THAT BY MAKING THE PROVISIONS
RECIPROCAL TO ALL PARTICIPANTS?

MR. HALPERN: WELL, I THINK I HAVE A NUMBER OF
POINTS THAT YOUR HONOR HAS MADE THAT I'D LIKE TO RESPOND TO.

I GUESS THE FIRST ONE HAS TO DO, IN GENERAL, JUST
WITH THE QUESTION THEY HAVE THEIR CLEARANCE AND WE HAVE OUR
CLEARANCE. BUT AT THE OUTSET I'D LIKE TO MAKE IT CLEAR TO THE
COURT THAT THE CLEARANCES WE HAVE ARE VERY DIFFERENT. THEY
HAVE CLEARANCE TO GET TOP SECRET INFORMATION ON THIS CASE.
THAT'S TRUE.

IN NO WAY DID THEY UNDERGO THE BACKGROUND CHECKS
THAT WE ALL GO THROUGH. THEY DON'T HAVE THE RESTRICTIONS THEY
HAVE ON THEM THAT WE HAVE ON US, NOR THE COURT. THEY DON'T
HAVE TO DO DISCLOSURE FORMS. THEY DON'T HAVE PERIODIC UPDATES
ON THEIR BACKGROUNDS. THERE ARE VERY DIFFERENT SECURITY
CLEARANCES THEY GET. AND THAT'S JUST AT THE OUTSET I WANTED
TO MAKE THAT POINT.

NUMBER TWO, WHICH I THINK IS EQUALLY IMPORTANT, YOUR

HONOR, IS THE ENTIRE RATIONALE FOR HAVING THE PROTECTIVE

COMPUTER-AIDED TRANSCRIPTION
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ORDER. THE REASON WE'RE HERE, THE REASON THE GOVERNMENT
FOLLOWED THE PROTECTIVE ORDER IS BECAUSE WE DECIDED TO GIVE
THEM CLASSIFIED INFORMATION. WE HAVE CLASSIFIED INFORMATION
UNDER OUR CONTROL.

THERE ARE TIMES, WHETHER IT'S IN THIS CASE OR
HUNDREDS OF OTHER CASES, THERE WILL ALWAYS BE POTENTIAL LEAKS
OF CLASSIFIED INFORMATION, OF OTHER TYPES OF INFORMATION.
WE'RE NOT SAYING IT DOESN'T HAPPEN IN THAT CASE OR THIS CASE
OR ANY CASE.

WHAT I CAN SAY IS IT HAS NOTHING FROM THE
PROSECUTION TEAM. THERE HAVE BEEN NO LEAKS. THERE CERTAINLY
HAVE BEEN NO SUGGESTIONS THAT ANY INFORMATION THAT WE HAD THAT
WE'RE UNDER CONTROL OF HAS BEEN LEAKED.

THE COURT: I DISAGREE, MR. HALPERN. LOOK AT THEIR
EXHIBIT B TO THE MOTION. THE SECOND PARAGRAPH OF THIS
ARTICLE, CITIZENS FOR RESPONSIBILITY & ETHICS IN WASHINGTON,
READS "THE OFFICIALS, WHO SPOKE TO THE ASSOCIATED PRESS ONLY
ON THE CONDITION OF ANONYMITY BECAUSE GRAND JURY PROCEEDINGS
ARE SECRET AND THE CHARGES HAVE NOT BEEN FINALIZED, SAID
PROSECUTORS PLANNED TO ASK THE SAN DIEGO GRAND JURY TO RETURN
CHARGES HONEST SERVICE."

YOU AND I BOTH KNOW THAT'S A VIOLATION OF RULE 6.
WHOEVER DID THAT SHOULDN'T HAVE DONE IT.

MR. HALPERN: CLEARLY, YOUR HONOR. BUT I DON'T

THINK THERE'S AN INDICATION THAT THAT'S A MEMBER OF THE

COMPUTER-AIDED TRANSCRIPTION
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PROSECUTION TEAM.

THE COURT: IT'S SOMEBODY ASSOCIATED WITH THE
GOVERNMENT THAT'S FORECASTING THIS FOR THE MEDIA AND TELLING
THEM WHAT'S GOING ON IN FRONT OF THE GRAND JURY.

MR. HALPERN: THERE ARE MANY PEOPLE ASSOCIATED WITH
THE GOVERNMENT. TI'M NOT GOING TO QUARREL ON THE COURT'S
POINT. I THINK YOU'RE MAKING A VALID POINT. IT DOESN'T HAVE
TO DO WITH CLASSIFIED INFORMATION, THOUGH.

THE COURT: NO. IT HAS TO DO WITH LEAKING AND
SECURITY CONCERNS. AND ALL THEY'RE SAYING IS "LOOK, WE'RE
AGREEABLE TO BEING BOUND BY THESE RESTRICTIVE CONDITIONS. BUT
IF THE WHOLE POINT IS TO PREVENT LEAKING, ALBEIT OF CLASSIFIED
INFORMATION, THEN WE THINK WHAT'S SAUCE FOR THE GOOSE IS SAUCE
FOR THE GANDER."

MR. HALPERN: I UNDERSTAND COMPLETELY. AGAIN, IT'S
NOT THAT WE OBJECT THEORETICALLY TO ALL OF THE PROPOSALS. IN
FACT, WE MADE THE PROPOSALS IN THE FIRST PLACE. WE THINK
THEY'RE GOOD PROPOSALS. IT'S THE CONTEXT IT COMES IN. WE ARE
BOUND ANYWAY. I WOULD SUGGEST SOME OF THE PROPOSALS, IN TERMS
OF THE TWO OF US, DON'T MAKE THE SAME AMOUNT OF SENSE, IN ANY
EVENT. I THINK THEY'VE REALIZED THAT.

AND TO CUT BACK SOME AND TRY TO TEAR IT AWAY AND SAY
"WELL, THESE DO MAKE SENSE," I'M NOT EVEN SURE THAT'S TRUE,
WITH ALL DUE RESPECT TO MR. LONDERGAN. AND I HAVE NOTHING BUT

RESPECT FOR HIM, AND I THINK HE'S GOING TO DO HIS JOB IN A

COMPUTER-AIDED TRANSCRIPTION
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FIRST-RATE MANNER. THERE ARE OTHER PEOPLE IN THE GOVERNMENT
THAT WE ALSO GO TO THAT WE HAVE TO GO THROUGH.

THERE ARE SECURED FACILITIES WE HAVE ALL OVER THAT
WE HAVE TO DEAL WITH. THERE ARE PEOPLE -- FOR EXAMPLE, EVERY
TIME WE WANT TO BRING ANOTHER AGENT ON THE CASE, WE SHOULDN'T
HAVE TO GO TO GET MR. LONDERGAN'S APPROVAL. THIS IS SOMETHING
WE'VE DONE FOR THE LAST COUPLE OF MONTHS. IT'S SOMETHING
WE'LL CONTINUE TO DO.

THE COURT: TI DON'T THINK THEY'RE ASKING THAT.
THEY'RE SAYING BEFORE YOU DISCLOSE CLASSIFIED INFORMATION TO
ANOTHER AGENT, THAT MAYBE THAT OUGHT TO BE RUN BY THE COURT
SECURITY OFFICER, TOO.

MR. HALPERN: I THINK THAT MAKES PERFECT SENSE WHEN
WE'RE DEALING WITH THIS BENCH. I DON'T THINK IT MAKES ANY
SENSE WHEN WE'RE DEALING WITH A TEAM OF CIA AGENTS, ALL WHO
HAVE CLEARANCE, ALL WHO ARE PART OF A PROSECUTION TEAM, OR IF
WE WANT TO BRING SOMEONE ELSE WHO'S CLEARED ONTO THE
PROSECUTION TEAM.

THE COURT: SOMEBODY IGNORED THE CONVENTIONS OF
FEDERAL CRIMINAL PRACTICE AND RULE 6 IN THE TWO DISCLOSURES
THAT WERE MADE. SOMEBODY DID. AND I'M CONCERNED ABOUT THAT.
AND I THINK IT MAKES A STATEMENT IF I SAY, "LOOK, EVERYBODY IS
GOING TO BE SUBJECT TO THESE RULES, AND THE RULES ARE
ENFORCEABLE BY THE COURT. YOU FACE WHATEVER LEGAL CHARGES

STEM FROM THIS, BUT ALSO CONTEMPT OF THE COURT IF YOU DO THIS.

COMPUTER-AIDED TRANSCRIPTION
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THERE'S A COURT ORDER IN PLACE SAYING YOU'RE TO COMPLY WITH
THESE PROCEDURES."

AGAIN, I'M NOT ASSUMING THAT THIS HAS ANYTHING TO DO
WITH YOU OR MR. FORGE OR MS. CHU. 1I'M ASSUMING IT WAS
SOMEBODY ELSE WHO WAS ANXIOUS TO GET A HEADLINE OR DO
SOMETHING THAT LED TO THIS.

I TAKE YOUR POINT, MR. HALPERN, THAT WHOEVER IT WAS
DIDN'T DISCLOSE CONFIDENTIAL SECRET NATIONAL SECURITY
INFORMATION, BUT IT WAS STILL -- IT'S A PRETTY EGREGIOUS
VIOLATION TO SAY, "HERE'S WHAT'S GOING ON IN FRONT OF THE
GRAND JURY, AND EXPECT AN INDICTMENT IN THE NEXT COUPLE OF
WEEKS."

MR. HALPERN: YOUR HONOR, THERE'S NO WAY I WILL
DEFEND THAT ACTION BE WHOEVER IT WAS MADE, AND I DON'T INTEND
TO. TI'M NOT GOING TO PROTECT TOO MUCH AT THIS POINT. I THINK
THE COURT UNDERSTANDS THE ISSUES.

BUT I WOULD JUST SAY THAT IN TERMS OF THE CIPA
HEARING AND THE RULES THAT WERE SET FORTH, I'M NOT SURE THAT'S
THE MOST LOGICAL. IF THE COURT IS GOING TO DO IT IN ANY
EVENT, THAT'S ONE THING. BUT ANOTHER EXAMPLE WOULD BE WHY ARE
WE DOING IT UNDER CIPA? DOING IT UNDER THE EXACT TERMS THAT
WE LISTED DOESN'T MAKE SENSE WOULD BE THE PROVISION HAVING TO
DO WITH THE SKIP.

OBVIOUSLY, WE DON'T WANT TO GO TO MR. LONDERGAN

EVERY TIME WE WANT TO DISCUSS SOMETHING. WE HAVE SECURE AREAS

COMPUTER-AIDED TRANSCRIPTION
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IN OUR BUILDING AND OTHER PLACES. WE MEET ALL THE TIME AT
OTHER PLACES. IT SIMPLY DOES NOT MAKE SENSE.
THE COURT: I DON'T THINK I'D IMPOSE THAT ON YOU
BECAUSE I'M AWARE THAT YOU DO HAVE -- YOU HAVE A SKIP ALREADY,

RIGHT?

MR. HALPERN: OH, ABSOLUTELY.

THE COURT: A VAULT. SO I DON'T THINK I'D IMPOSE
THAT. TIT'S BECAUSE DEFENSE COUNSEL DOESN'T HAVE THAT, AS A
MATTER OF COURSE, IN THEIR OFFICE THAT THEY'RE GOING TO HAVE
TO GO TO MR. LONDERGAN TO LOOK AT ALL OF IT. I'M TALKING
ABOUT JUST SETTING SOME RULES AS FAR AS DISCLOSURE IS
CONCERNED, WHICH IS WHAT THEY'RE ASKING FOR.

THAT'S THE GIST OF THE MOTION THAT I HAVE ON THE
FIRST POINT, IS THEY SAY THAT THEY'RE INTERESTED IN PROTECTING
THIS STUFF. LET'S HOLD THEM TO THAT STATEMENT.

MR. HALPERN: IF ALL THE COURT IS SAYING AND THE
DEFENSE IS SAYING IS THEY SIMPLY WANT THE GOVERNMENT TO BE
AWARE THAT IF WE DISCLOSE CLASSIFIED INFORMATION IMPROPERLY,
MEANING THROUGH A GOVERNMENT EMPLOYEE OR OTHERWISE DISSEMINATE
IN AN IMPROPER MANNER, WE WILL BE HELD NOT ONLY TO OUR NORMAL
SANCTIONS, BUT TO CONTEMPT OF COURT. WE WOULD EMBRACE THAT,
YOUR HONOR. WE WOULD NOT ARGUE ABOUT IT ONE BIT.

THE COURT: WHAT ABOUT THE OTHER POINT THEY MAKE?
THERE'S BEEN ARGUMENT ABOUT COUNSEL'S EYES ONLY.

MR. HALPERN: I DON'T KNOW IF THE COURT HAD A CHANCE

COMPUTER~AIDED TRANSCRIPTION
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12
TO READ THE GOVERNMENT'S FILE --
THE COURT: I DID.
MR. HALPERN: -- THAT WE MADE ON FRIDAY. I THINK I

ADDRESSED THAT, ALSO. I THINK, ONCE AGAIN, THAT'S PROBABLY A
BIG BROUHAHA ABOUT NOTHING. WE WERE ATTEMPTING TO DO THAT IN
A MANNER THAT WE THOUGHT MADE SENSE. IT WASN'T ABOUT SHIFTING
THE BURDEN AND HAVING THEM HAVE AN UNEQUAL BURDEN. WE JUST
THOUGHT THEY WOULDN'T WANT THE GOVERNMENT TO COME EX PARTE TO
THE COURT AND MAKE AN ARGUMENT, HAVE THE COURT SAY "YOU'RE
RIGHT, GOVERNMENT," THEN THEY GO "HOLD ON. THAT'S WRONG. WE
HAVE TO BE HEARD."

WE JUST THINK BOTH SIDES SHOULD BE HEARD. WE'LL
GIVE THEM THE INFO. IF THEY SAY THAT'S A PROBLEM, THEY CAN
CALL US AND WE CAN DISCUSS IT. IF WE CAN'T DECIDE IT, WE'LL
JUST GO TO THE COURT ABOUT IT. IT JUST SEEMED LIKE AN
EMINENTLY REASONABLE PROCEDURE. AND TO NOT ADOPT IT SIMPLY
IMPOSES A BURDEN UPON THE COURT THAT WE DON'T THINK MAKES
SENSE.

AGAIN, IT'S THE COURT'S BURDEN MORE THAN US. AND WE
DON'T THINK COMING TO YOU FIRST EX PARTE ABOUT SOMETHING THAT
WE'RE DEBATING GIVING THEM WOULD BE THE OPTIMAL SOLUTION
EITHER FOR THE COURT OR THE DEFENSE.

THE COURT: YOU'VE SAID THAT ONE OF THE ISSUES THAT
WAS PRESENTED IN THE PAPERS HAS BEEN RESOLVED IN THE INTERIM?

I THOUGHT YOU SAID THAT THERE WAS ONLY --

COMPUTER~AIDED TRANSCRIPTION




Case 3:07-cr-00329-LAB  Document 54-3  Filed 04/23/2007 Page 14 of 58

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

MR. HALPERN: NO. WE HAVE AN ADDITIONAL ONE. IN
THE INTERIM, THERE WAS A THIRD ONE THAT WAS MENTIONED. AND
THAT HAD TO DO WITH THE CHANGE OF CLASSIFICATION STATUS, WHICH
MY ARGUMENT ON THAT WOULD BE VERY SIMILAR TO MY ARGUMENT ON
THE FIRST POINT. THIS HAS NOTHING TO DO WITH CIPA AGAIN. IT
SHOULDN'T BE PART OF ANY CIPA ORDER. IT DOESN'T NEED TO BE
ORDERED. WE'RE OBVIOUSLY GIVING THEM DISCOVERY THAT IS
CLASSTFIED. WE'VE MADE AN AGREEMENT. AS SOON AS THEY GET THE
APPROPRIATE SECURITY CLEARANCE, IT WILL BE MARKED TO INDICATE
WHAT THE CLASSIFICATION IS.

IF THAT CHANGES, YOU HAVE THE GOVERNMENT'S
REPRESENTATION YOU DON'T NEED AN ORDER. WE, OF COURSE, WILL
TELL THEM IF THERE'S A CHANGE. IT ONLY MAKES SENSE FOR US TO
DO SO. WE INTENDED ON DOING SO. IF WE HAD DISCUSSED THAT,

THAT WOULD HAVE BEEN A POSITION WE WOULD HAVE RELATED AT THAT

POINT.
THE COURT: ANYTHING ELSE ON THIS POINT?
MR. HALPERN: NOT FROM THE GOVERNMENT, YOUR HONOR.
THE COURT: LET ME HEAR, THEN, ON BEHALF OF

MR. FOGGO.

MR. TESLIK: RANDY TESLIK FOR DEFENDANT FOGGO.

YOUR HONOR, I'LL ADDRESS THE SECOND TWO POINTS THAT
YOUR HONOR ADDRESSED.

THE FIRST IS WITH RESPECT TO THE BURDEN OF COMING TO

THE COURT AND SEEKING COURT AUTHORITY BEFORE MATERIAIL CAN BE

COMPUTER-AIDED TRANSCRIPTION
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DISCLOSED FOR ATTORNEYS' EYES ONLY.

WE TAKE THE GOVERNMENT AT ITS REPRESENTATION IN BOTH
ITS BRIEF AND ITS REPLY THAT THAT SITUATION WILL RARELY, I
BELIEVE, IF EVER, ARISE, ACCORDING TO THE GOVERNMENT.
APPARENTLY, IT BELIEVES THAT ITS DISCOVERY OBLIGATIONS WILL BE
ONLY OF INFORMATION THAT'S PROPERLY WITHIN THE AMBIT OF
RULE 16 AND ITS BRADY OBLIGATIONS.

SO WE DON'T BELIEVE THAT TEEING THIS UP AS A
SIGNIFICANT BURDEN FOR THE COURT IS NECESSARILY ACCURATE. WE
THINK --

MR. PITOFSKY: WE'RE HAVING A LITTLE BIT OF
DIFFICULTY HEARING COUNSEL.

THE COURT: YOU CAN USE THE LECTERN. I'LL HAVE HIM
START OVER.

MR. PITOFSKY: NO. WE'VE HEARD ENOUGH. IT'S JUST
WE'RE --

THE COURT: I'LL HAVE HIM RESUME FROM WHERE HE
STOPPED, THEN.

MR. PITOFSKY: THANK YOU.

MR. TESLIK: OUR CONCERN IS SIMPLY THAT WE BELIEVE
THAT THE PRESUMPTION SHOULD BE THAT MATERIAL THAT'S DISCLOSED
IN DISCOVERY SHOULD BE MATERIAL THAT WE SHOULD BE PERMITTED TO
DISCUSS WITH OUR CLIENT. WE THINK THAT THE RELATIONSHIP
BETWEEN AN ATTORNEY AND HIS CLIENT IN DEFENDING CHARGES SUCH

AS THESE SHOULD TRUMP THE CONVENIENCE THAT THE GOVERNMENT HAS
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ARTICULATED.

THE COURT: AS A PRACTICAL MATTER, I HAVE LESS
PROBLEM WITH THAT IN FOGGO'S CASE BECAUSE HE PROBABLY KNOWS
THE INFORMATION ALREADY TO BEGIN WITH.

BUT MR. GERAGOS, YOU'VE JOINED IN IT. I WANT TO
HEAR FROM YOU. IT'S NOT NECESSARILY SO WITH RESPECT TO
MR. WILKES. I DON'T THINK THE GOVERNMENT'S GOING TO DISCLOSE
ANYTHING THAT MR. FOGGO DOESN'T ALREADY KNOW.

MR. GERAGOS: THAT'S EXACTLY RIGHT. ACTUALLY, MY
POSITION HAS ALMOST EVOLVED SINCE I JOINED. IT HAS. IT'S NOT
ACTUALLY. 1I'M IN A SITUATION WHERE MY CLIENT, BY VIRTUE OF
THE INDICTMENT -- YOU CAN READ IT -- HAS NO SECURITY
CLEARANCE. I DON'T HAVE THE SECURITY CLEARANCE. WE'RE
TALKING ABOUT SOMEBODY WHO WAS THE DEPUTY DIRECTOR OF
DAY-TO-DAY OPERATIONS FOR A PERIOD OF TIME.

NOW HAVING REREAD AGAIN THE GOVERNMENT'S PAPERWORK
AS TO THE WAY THEY THINK IT'S CLASSIFIED, WHICH IS BASICALLY
THE LOCATIONS, WE KNOW THE LOCATIONS. I'VE ALMOST COME TO THE
POINT, GIVEN ALL OF THE -- I LOOK AT CIPA, AND I THINK THAT
THERE'S SOME REAL PROBLEMS. I KNOW THERE'S SOME DISTRICT
COURT CASES OUT THERE, BUT THERE'S NOT A WHOLE LOT OF CIRCUIT
COURT CASES.

I'M NOT SO SURE THAT I WANT THESE SECURITY
CLEARANCES. 1I'M NOT SO SURE THAT I WANT TO COME IN HERE AND

VENT WHAT IT IS UNDER SECTION 5 I'M GOING TO DO IN

COMPUTER-AIDED TRANSCRIPTION




Case 3:07-cr-00329-LAB  Document 54-3  Filed 04/23/2007 Page 17 of 58



